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Court of Appeals of the District of Columbia 


No. 5410. 


Herman 0. Hagner et al., Appellantb, 

vs. 

United States. 


a Supreme Court of the District of Colunjibia. 

Criminal. No. 47181. ! 

United States ! 


vs. 

I 

Herman 0. Hagner and Julia C. HAGirER. 

I 

United States of America, | 

District of Columbia, ss: I 

1 

Be it remembered, that in the Supreme Court |of the Dis¬ 
trict of Columbia, at the City of Washington, iii said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abbve-entitled 

cause, to wit: 1 

1 

i 

1 Indictment. i 

i 

! 

Filed in Open Court Jul. 2, 1928. 1 


In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, April Term, A. D. 1928. 


District of Columbia, ss: 


The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, ulpon their 
oath, do present: | 
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HEKMAX O. iHAGNER ET AL. VS. UNITED STATES. 


That one llerniaii 0. Ilagner and one Julia C. Hagner, 
each late of the District of Columbia aforesaid, hereinafter 
referred to as the defendants, on, to wit, February 1, 1927, 
and continuously thereafter to the date of the finding of 
this indictment, and at the District of Columbia aforesaid, 
did devise and intend to devise a scheme and artifice to 


defraud the Merchants’ Transfer and Storage Company, 
a body corj^orate, out of its money and property, which 
said scheme and artifice to defraud was in substance as 


follows: that the said defendants, trading as the Empire 
Sales Company of Scranton, Pennsylvania, and as the H. 
O. Hagner Coni})any of Camden, New Jersey, having en¬ 
tered into certain:agreements with the Merchants’ Trans¬ 
fer and Storage (’ompany, a body corporate as aforesaid, 
under the terms of which said agreements, the said defend¬ 
ants, trading as the Empire Sales Company and as the H. 0. 
Hagner Company, agreed to sell to the said Merchants’ 
Transfer and Storage Company, a body corporate as afore¬ 
said, airreed to buv and became entitled to buv from the said 
defendants, trading as the Empire Sales Company and as 
the H. O. Hagner Company, certain open accounts receiv¬ 
able, notes, acceptances, leases, mortgages, contracts 
2 and choses in action, all of which are hereinafter 
designated ^as “accounts”, then belonging to and 
thereafter to be acquired by the said defendants, trading 
as the Empire Sales Company and as the H. 0. Hagner 
Company, as aforesaid, would present to the said Mer¬ 
chants’ Transfer and Storage Company, a body corporate 
as aforesaid, divers alleged accounts with divers persons 
and would falsely pretend and represent to the said Mer¬ 
chants’ Transfer and Storage Company, a body corporate 
as aforesaid, that the said accounts so presented hy the 
said defendants to the said Merchants’ Transfer and Stor¬ 


age Co7npany, a body corporate as aforesaid, were valid 
and existing accounts and that the said accounts repre¬ 
sented amounts diie and to become due to them, the said de¬ 
fendants, for goods and merchandise sold and delivered bv 
them, the said defendants, to divers persons as aforesaid; 
whereas, in truth and in fact, as the said defendants then 
and there well knew, the said accounts were not and would 
not be valid and existing accounts and the said ac¬ 
counts did not and would not represent amounts due and 
to become due to them, the said defendants, for goods 




nvx imi) c 




















N. A. K. (Kmimm Siftttwu) Hamilton, 


C ASH DISCOLNT 
AS SPGCIFJtD 
Off moiCE 


CEXUNCnilMS AN» 
RfM.fAHTS 


EMPIRE SALES COMPANY LtNiNCS 

- EJW11E • NUWUt 

MAIN OFFICE tuuj 


614-18 MULBERRY ST. 


SCRANTON. PA. 


Sold to 


Addr(>s8 



.Date- 






10437 



C30PY 


ti A «. C#. (ITMRMii 
















































3 


HERMAN 0. HAGNER ET AL. VS. UNITED STATES. 

and merchandise sold and delivered by tliehi, the said 
defendants, and the said defendants had noti and would 
not have sold and delivered said goods and iherchandise, 
as represented by said accounts, but that th^ said false 
pretenses and representations were made 1 and were 
to be made by the said defendants for t|ie purpose 
of inducing the said Merchants’ Transfer j and Stor¬ 
age Company, a body corporate as aforesaid, to send 
its money and property to the said defendant!s, with the 
intent, on the part of the said defendants to ;iii)propriate 
and convert the same to their own use. i 

And the Grand Jurors aforesaid, upoii their oath 
2^/l> aforesaid, do further present: i 

That the said defendants so having devised and in- 
tended to devise said scheme and artifice to defraud, for the 
purpose of executing said scheme and artifice,,on, to wit, 
April 19, 1927, did place and cause to be placed fni the Post 
Office at the City of Scranton, in the State of Pennsylvania, 
to be sent and delivered by the Post Office establishment of 
the United Slates of America, to the addressee tliereof, 
three certain accounts enclosed in a certain envelope ad¬ 
dressed to Merchants’ Transfer and Storage Coijnpany, 920 
E Street, X. AY., MYishington, D. C., which said accounts 
enclosed within the afoi-esaid envelope were and! are of the 
tenor following, that is to sav: I 

i 

(Here follow photostats of pages 3 and 4.) 

j 

5 against the form of the statute in such Case made 
and provided, and against the peace and government 
of the said United States. ! 


* 


LEO A. ROVEK, i 
Atlorneij of the United States In 
and for the District of Columbia. 

i 

I 

(Endorsed:) Criminal. Xo. 47181. United States vs. 
Herman 0. Hagner, Julia C. Hagner. Violation Sbclion 215 
U. S. Penal Code. Witnesses: George E. Brill, Ben L. 
Prince, Frank Batchelor, John Duchnik, Fred L.l Canover, 
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ilKIJMAX O'. HaGXER ET aL. VS. UXITED STATES. 


Anna M. Sullivan. A True Bill: Martin R. West, Fore¬ 
man. 

Supreme Court of the District of Columbia. 

Saturday, January 18", A. D. 1930. 

The Court resumes its session pursuant to adjournment, 
^Ir. Justice Gordon, presiding. 

^ 4s # # # # # 


Come as well the Attorney of the United States, as the 
defendants in i)ro])er person, according* to their recogni¬ 
zances and by their attorneys Messrs. Vandoren, Rafferty, 
Rogers and Peckham; whereupon the defendants being ar¬ 
raigned upon the indictment in each of the above entitled 
cases the reading whereof they specifically waive, plead not 
guilty to each indictment, and for trial put themselves upon 
the countrv and the Attornev of the United States doth the 
like: and thereu.])on by consent of the United States At¬ 
torney the defendants are granted leave within ten (10) 
days to withdraw said pleas and demur to, or move to 
quash the said indictments, or otherwise plead as they may 
be advised. 

G In the Supreme Court of the District of Columbia. 

Criminal. No. 47181. 

UxTTED States 

V. 

Hermax 0. Hagxek and Julia C. H-a.gxer. 

Motion in Arrest of Judgment. 

Filed April 2, 1930. 


Come now the defendants and move the Court to arrest 
the judgment in the above-entitled cause, and for reasons 
therefor show to the Court: 

1. That this Court has no jurisdiction over the offense 
charged in each of the counts of the indictment on which 
the defendants were ti*ied. 
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HEirMAN 0. IIAGNEII ET AL. VS. I’NITED STATES. 

j 

2. That said indictment, and each of the counts thereof, 

fails to charge an offense within the jurisdiction of this 
Court. j 

3. That defendants were, by the verdict of the jury, found 
guilty of olfenses of which this Court has no jurisdiction. 

4. That defendants were, by the verdict of the jury, found 
guilty of olfenses not charged in the indictment, or in any 
count thereof. 

5. The indictment on which defendants werej tried shows, 

on its face, that this Court has no jurisdiction! over the of¬ 
fenses, or any of them, charged in the setei’nl counts 
thereof. I 

6. The indictment on which defendants were fried fails to 
set forth any offense upon which a valid judgijnent of con¬ 
viction could be rendered bv this Court. 

I 

7. The indictment upon which defendants vfere tried is 
so vague, indefinite and uncertain as to be fatalily defective. 

8. The indictment upon which defendants | were tried 
fails to charge any offense within the jurisdicition of this 

Court. I 

7 9. And for other and further reasonsj which will 
be urged upon the argument of this motion. 

L. H. VAXDOREX, 
Attorney for Dffendant.^, 

i 

Service of a copy of the foregoing motion aciknowledged 
this 2nd dav of April, 1930. 

LEO A. ROVER, 

s., : 

United States Attorney. 

8 Supreme Court of the District of Coluihbia. 

Saturday, March 28", A.i D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon, presiding. | 


I 

Come as well the Attorney of the United Staites, as the 
defendants in proper person, according to thejir recogni¬ 
zances and by their attorney Lucien Vandorenj, Esquire; 
and thereupon the defendants’ motion for a new trial and 
motion in arrest of judgment heretofore argued and sub- 
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hkrman O. IIAGNER ET AL. vs. E’XITED states. 


mitt0(1 aro bv the Court overruled, to wliic-h action of the 
(V)urt the defcnidants by their attorney pray an exception 
which is noted:'and thereupon it is demanded of each de¬ 
fendant wliat furtlier he or she lias to sav whv the sentence 
of the law should not be ])ronounced ag’ainst them and they 
say nothinu' except as th(\v have already said: whereupon 
it is considered bv the Court that foi' their said offense the 
said defendants be taken by the Su])erintendent of the 
AVashin.aion Asylum and Jail, to said Asylum and Jail, 
thence to tli(‘ I'enitentiarv, as desiu’nated bv the Attornev 
rbuKu-al of the United State's, there each to be ini])risoned 
for the period of five (b) years and to pay a tine of one 
thousand (isl.ODO.OO) dollars on each count of the indict- 
mcMit, said s(‘ntenc(*s l)v counts to run concurrentlv and to 
tak(' (‘Ifect f]*(»m and includin.a- date of arrival of said de¬ 
fendants at said Pcuiitentiary: and ther(‘Ui)on the defend¬ 
ants by th(‘ir attonK'y note an ai)])eal to the Court of A])- 
])(‘als of Ihe Idsli’ict of Columbia, from the Judament of 
the Court in this case: wh(‘reu])on the (’ourt tixes the 
amount of lioml for costs on aj)peal at Oiu* Hundred Hol¬ 
lars oi- Fifty Hollars in cash: whercupion the defendants 
are committ(Ml to the WashimHon Asvlum and Jail. 


9 


M e moron (hi w. 


^larch JO. lOJl.—de]'»osited in lieu of bond on appeal. 


10 In the Supreme ('"ourt of the Histrict of Columbia. 


Criminal. Xo. 47181. 


United States 

V. 

IH:rmann 0. IIagner and Julia C. Hagner. 
Sfipiilafiori of C aims el. 

Filed April 1, 1931. 


It is hereby stipulated and a^-reed, liy and between Leo A. 
Rover, Esq., United States Attorney in and for the Histrict 
of Columbia, counsel for the United States, and Lucian H. 



HERMAN O. HAGNER ET AL. VS. UNITED STATES. 7 

Vandoren, Esq., counsel for the defendants in the above 
entitled cause, as follows: | 

1. That each of the counts of the indictment! in the above 
entitled cause, subsequent to the first count thereof (being 
counts numbered 2 to 16, both inclusive), is identical in all 
respects with the said first count thereof, save only with 
resi)ect to the names, items and amounts appearing on the 
accounts set forth in said subsequent counts, ajid save only 
witli respect to the dates of the alleged fraudjulent use of 
tlie mails, and the places of alleged deposit ofj accounts in 
the mails, which dates and places of deposit, as alleged in 
said subsequent counts, are as follows: I 

i 

t 

I 

Date* of Doposit. I’lace of Deposit. 

2nd Count April 30, 1927. Post Office, Scraiiton, Penna. 

3rd Count.. May 1, 1927. Post Office, Scranton, Penna. 

4th Count..^lay 19, 1927. .Xew York, Sefanton and 

Buffalo. 

Pail way Post Office, Train 6. 
oth Count..May 23, 1927..New York, Scitanton and 

Buffalo. ! 

Railway Post Office, Train 6. 
6th Count. 26, 1927. .Post Office, Scraiijton, Penna. 

7th Count..^lay 31, 1927..New York, Scranton and 

Buffalo. i 

Railwav Post Office, Train 6. 
8th Count. June 2, 1927. New York, Scrhnton and 

Buffalo. I 

Railwav Post Office, Train 6. 
9th Count..June 6, 1927..New York, Scranton and 

Buffalo. 

Railway Post Office, Train 6. 
10th Count..June 13, 1927..New York, Scrhnton and 

Buffalo. I 

11 Railwav Post Office, Train 6. 

11th Count. .June 18, 1927 .Post Office, Scrantbn, Penna. 

12th Count. .June 18, 1927. .Post Office, Scranton, Penna. 

13th Count . July 7, 1927. . Post Office, Scranton, Penna. 

14th Count.. July 7, 1927.. New York, Scrafiton and 

Buffalo. I 

Railway Po.st OfficO, Train 6. 

I 

i 
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IIKILMAX O. IIAGXKK ET AL. VS. UXITED STATES. 


Date (if Deposit. 


riace of Deposit. 


15tli Count.. Jiily 9, 1927..Post Office, I^liiladelpliia, 

Penna. 

16th Count. . June 16, 1927. .Post Office, Scranton, Penna. 

2. That the questions raised by the motion in arrest of 
iudi'-nient, filed in this cause, are identical with respect to 
eacli and everv of the counts of the indictment herein. 

M. That the transcript of record to be tiled in the Court 
of Ap])eals of the District of Columbia, in connection with 
the a])])eal prosecuted by the defendants from the judgment 
of the Su])reme Court of the District of Columbia herein, 
need not embody, in full, each of the sixteen counts of tlie 
aforesaid indictment, but it shall be sufficient, so far as the 
said indictment is concerned, to i)rint, in full, the first 
count thereof and to incorporate, in said transcript of 
record, tliis stipulation. 

Tn witness whereof the parties hereto have hereunto sub¬ 
scribed their names at Washington, District of Columbia, 
this 31st dav of ^larch, 1931. 

LEO A. ROVER, 

United States Attorneij. 

LUCIAX H. VAXDOREX, 

Counsel for Defendants, Hermann 0. 

llacjner and Julia C. Jlagner. 


12 


Assignment of Errors. 
Filed April 1, 1931. 




The trial court committed error in refusing to sustain the 
motion in arrest of judgment. 

LUCIAX H. VAXDOREX, 

Attorney for Defendants. 


13 


Docket Entries. 


Date. PriX-eedin^ts. 

1928, July 2. Presentment and Indictment filed. 

1930, Jan. 18. Each: Arraigned, Plea Xot Guilty, M 84 p. 

Ill, 10 days to demur, etc. 
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Date. 


Proceedings. 


1930. Mar. 18. Each: Jury sworn and respited until tomor¬ 
row (M. 84, p. 287). 

“ ^lar. 19. Each: Trial resumed, same jurv; Jury res¬ 
pited until tomorrow (M. 84, 288). 

Mar. 20. Each: Trial resumed, same juryj; Jury res¬ 
pited until ^lon. Mar. 24, 1930 (M. 84, p. 
291). I 

Mar. 24. Each: Trial resumed, same jury!; Jury res¬ 
pited until tomorow (M. 84, pJ 299). 

Mar. 25. Trial resumed, same jury; Juijy respited 
until tomorrow (M. 84, p. 300)|. 

“ Mar. 20. Trial resumed, same jury; JuTy respited 

until tomorrow (M. 84, p. 301 ).i 
“ Mar. 31. Trial resumed, same jury; respited on ^lar. 

2G, 1930; Verdict each guilty hs indicted. 
‘‘ Mar. 31. Each: Bond for sentence fixed! at $2500. 

Each: Becog. $2500, taken with Milton S. 
Kronheim, surety (M. 84, p. 321). 

1930, Apr. 2. Each: Motion in Arrest of Judgrhent & mo¬ 

tion for a new trial filed (M. 84, p. 333). 

1931, Feb. 3. ^Motion in Arrest of Judgment argued and 

submitted (M. 88, p. 199) (Goirdon, J.). 
“ ‘‘ 3. Motion for a new trial argued &'submitted 

(M. 88, p. 199). Gordon, J. | 

‘‘ Mar. 28. Motion for new trial & motion in, arrest of 

Judgment heretofore argued & submitted, 
denied, exc. | 

Each: Sentenced to Pen. for period of Five 
(5) years & $1,000.00 fine on eaefi count to 
run concurrently. To take effect from 

I 

and including the date of arrival. Each 
committed. Appeal noted. Cost bond 
$100.00 or $50.00 cash (M. 88, pj 381). 

30. $50.00 cash deposited in lieu of cost bond on 
appeal. j 

“ Apr. 1. Assignment of Errors filed. i 


“ ‘‘ Stipulation of Counsel filed. 

‘‘ Designation of Record filed. 
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HERMAN 0. HaGNER ET AL. VS. UNITED STATES. 


14 In the Supreme Court of tlie District of Columbia. 

Criminal. No. 47181. 

United St.\tes 

V. 

Hermann 0. Hagner and Julia C. Hagneil 

Directions to Clerk for Preparation of Transcript of 

Record. 

Filed April 1, 1931. 

iii< ^ ^ ^ 

The appellants hereby designate the following papers and 
entries to be included in the Transcript of Record on ap¬ 
peal : 

1. The first count of the indictment. 

2. Pleas. 

3. ]\[otion in arrest of judgment. 

4. Order over-ruling motion in arrest of judgment, judg¬ 
ment, and memorandum of all proceedings thereafter. 

5. Stipulation of counsel filed April 1, 1931. 
fi. ^lemorandum of all docket entries. 

7. Memorandum of deposit for costs on appeal. 

8. This designation. 

To Leo. A. Rover, Esquire, 

United States Attorney: 

I hereby give notice that I have this day designated the 
above papers and entries to be included in the Transcript 
of Record on appeal of the above entitled cause. 

LUCIAN II. VANDOREN, 

Attorney for Defendants. 

Service acknowledged and accepted this 31st day of 
March, 1931. 

LEO A. ROVER, 

United States Attorney. 

15 Supreme Court of the District of Columbia. 

United St.\tes of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
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HERMAN 0. HAGNER ET AL. VS. UNITED STATES. 

i 

pages numbered from 1 to 14, both inclusive, tdibe a true 
and correct transcript of the record, according to ^lirections 
of counsel, herein filed, copy of which is made p^rt of this 
transcript, in the case of the United States vs. Herman 0. 
JIagner and Julia C. Hagner, Criminal No. 471$1, as the 
same remains upon the files and of record in said court. 

In testimonv whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th day of April, 19^H. I 

[Seal Supreme Court of the District of Coliiimbia.] 

FRANK E. CUNNINGHAM, 

i Clerk, 

By CHAS. B. COFLIN, I 

Assistani Clerk, 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5410. Herman 0. Hagner et ah, appellants, v'$. United 
States. Court of Appeals, District of Columbia. F';iled May 
29, 1931. Henry W. Hodges, Clerk. I 
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IN THE 

I 

Court of lappeals, ©igtrut of Columfiia 

i 

Apkil Term, 1931. 1 


No. 5410. 


Herman 0. IIagner and Julia C. Hagner, AppdiantSj 

I 

vs. j 

United Statp:s. i 

i 

BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. i 

Appellants, Herman 0. and Julia C. Hagner,, de¬ 
fendants below and hereinafter called defenditnts, 
were jointly indicted and tried in the Supreme Cpurt 
of the District of Columbia for violating Sec. 215, 
U. S. Penal Code (Sec. 338, Title 18, U.^ S. C. k). 
The otfenses charged against the defendants were jem- 
braced by one indictment, which contained sixt|een 
counts. The first count, after charging that the Ide- 
fendants had devised a certain scheme and artifice 

i 

I 

I 


1 

( 

I 
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to defraud the Merchants’ Transfer and Storage 
Company, a body corporate, by selling to said cor¬ 
poration certain false and fraudulent accounts re¬ 
ceivable, alleged ‘‘that the said defendants so ha\ing 
devised and intended to devise said scheme and ar¬ 
tifice to defraud, for the purpose of executing said 
scheme and artifice, on, to wit, April 19, 1927, did 
place and cause to be placed in the Post Office at the 
City of Scranton, in the State of Pennsylvania, to be 
sent and delivered bv the Post Office establishment 


of the United States of America, to the addressee 
thereof, three certain accounts enclosed in a certain 
envelope addressed to Merchants’ Transfer and Stor¬ 
age Company, t)20 “K” Street, Xorthwest, Washing¬ 
ton, 1). C., which said accounts enclosed within the 
aforesaid envelope were and are of the tenor follow¬ 
ing, that is to sav: 

(Here follow photostats, Kec. pp. 3 and 4) against 
the form of the statute”, etc. 

Each of the subsequent counts of the indictment, 
being counts numbered 2 to IG, both inclusive, is 
identical in all res])ects with the first count thereof, 
save only with respect to the names, items and 
amounts appearing on the accounts set forth in said 
subsequent counts, and save only with resj)ect to the 
dates of the alleged fraudulent use of the mails, and 
the places of alleged deposit of accounts in the mails. 
Said dates and places of deposit, as alleged in said 
subsequent counts, are embraced by a stipulation of 
counsel and appear on page 7 of the Record. In 
every instance the place of alleged deposit in the 
mails, as charged in each count of the indictment, is 
outside of and bevond the District of Columbia. 

A verdict of guilty was returned against both de- 


1 


fondants on each count of the indictment in tljie court 
below. Thereupon, a motion in arrest of jadgment 
was seasonably filed and, having been argued and 
submitted, was overruled by the court and ;the de¬ 
fendants were sentenced to the punishment pirovided 
by law. From the judgment of the court belpw this 
appeal is prosecuted. i 

I 

1 

I 

ASSIGNMENT OF ERROR. 

The error relied upon is that of the trial court in 

overruling the motion in arrest of judgment. | 

i 

ARGUMENT. ! 

i 

The material portions of Sec. 215, U. S.j Penal 
Code (Sec. 338, Title 18, U. S. C. A.), for violations 
of which defendants were indicted, tried an^ con¬ 
victed, are as follows: | 

i 

‘‘Using mails to promote frauds. AVlmever, 
having devised or intending to devise any scheme 
or artifice to defraud, * * shall, fpr the 

piirpo.se of executing such scheme or artifice or 
attempting so to do, place, or cause to be placed, 
any letter, * package, (or) writing,|* * * 

whether addressed to any person residing Within 
or outside the United States, in any post! office, 
or station thereof, * * * or authorized de¬ 

pository for mail matter, to be sent or delivered 
by the post office establishment of the United 
States, or shall take or receive any such there¬ 
from, * * * or shall knowinglv cause'to be 

delivered by mail according to the direction 
thereon, or at the place at which it is directed 
to be delivered by the person to whom it is ad¬ 
dressed, any such letter, * * * package] (or) 


writing, **=*<= shall be fined not more 


than 
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$1,000.00, or imprisoned not more than five years, 
or both.^^ 

This Statute, penal in nature, is to be strictly con¬ 
strued. United States r. Wiltherger, 5 Wheat. 76, 5 
L. Ed. ^1; United States v. Gooding^ 1*2 ^Mieat. 460, 
6 L. Ed. 693; United States r. Eaton, 144 U. S. 677, 
36 L. Ed. 591; United States r. Harris, 177 U, S. 
305, 20 Sup. Ct. Kep. 609; Prussian v. United States, 
75 L. Ed. , decided February 24, 1931. 

The gist of the offense made punishable by the 
section with which we are here concerned, quoted 
above, is not the devising of a scheme or artifice to 
defraud, but the using of the mails in pursuance of 
such a scheme. Jn the matter of William M. Henry, 
123 U. S. 372, the Court (Mr. Chief Justice Waite) 
in construing Sec. 5480, K. S., of which Sec. 215 Penal 
Code is both a reenactment, with certain changes, and 
an enlargement, said as follows: 


‘C\s was well said by the district judge on the 
trial of the indictment, ‘The Act for])ids, not the 
general use of the ])ost office for the ])nrpose of 
carrving out a fraudulent sclieme or device, but 
the putting in the ])()st office of a letter or ])acket, 
or the taking out of a letter or packet from the 
post office in furtherance of such a scheme. Each 
letter so taken out or put in constitutes a sep¬ 
arate and distinct violation of the Act.’ It is 
not, as in the case of Re Snou\ 120 U. S. 274, a 
continuous offense, but it consists of a single iso¬ 
lated act, and is repeated as often as the act is 
repeated.” 


See also Steicart v. United States (C. C. A.) 119 
Fed. 89; Mitchell r. United States, 196 Fed. 874; 
Boivers v. United States, 244 Fed. 641. 


I 


0 

I 

i 

I 

It will be observed that the language of Sec. 215, 

i 

Penal Code, is in the disjunctive and that tints three 
separate and distinct modes of violation are pre- 
scri])ed: First, placing or causing to be placed jcertain 
desciabed matter in any post office, or station thereof, 
to be sent or delivered by the post office establish¬ 
ment of the United States; Second, taking or!receiv¬ 
ing such matter therefrom, and. Third, knowingly 
causing to be delivered by mail, according to ithe di¬ 
rection thereon, any such descril)ed matter. |In the 
case of Satinfjer v. Loisel, 265 U. S. 224, 68 ;L. Ed. 
989, the Supreme Court of the United States had 
occasion to pass upon and construe the Statutje with 
which we are here concerned. The following is quoted 
from the opinion of the Court: i 


it* * * circumstances are disclosed! which 

make it appropi'iate that we consider and ])ass 
on two of the objections urged against a reinoval, 
we turn to them. i 


Both objections (jo to the jurisdiction bf the 
court before wliich it is pro])osed to takle and 
trv the accused. One is that, under tlie 6th 
Amendment to the Constitution, there can ibe no 
trial in the district of South Dakota because the 
indictment shows that the offense cliarged was 
not committed in that district, but in a district 
in Iowa; and the otlier, that even if the iindict- 
ment be taken as charging an offense in tlijc dis¬ 
trict of South Dakota, it shows that it whs re¬ 
turned in a division of that district other; than 
the one in which the offense was committedj 
It must ])e conceded that, under the 6th Amend¬ 
ment to the Constitution, the accused eaiut^ot he 
tried in one district on an indictment slu^winf] 
that the offense was not committed in thaf dis¬ 
trict; and it must also ])e conceded that thc^i-e is 


I 
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no authority for a removal to a district other 
than one in which the Constitution permits the 
trial to be had. We proceed, therefore, to in¬ 
quire whether it appears, as claimed, that the 
offense was not committed in the district to which 
removal is sought. 

The material part of Sec. 215 of the Criminal 
Code on which the indictment is based reads: 
‘Whoever, having devised or intending to de¬ 
vise any scheme or artifice to defraud, * • • 

shall for the purpose of executing such scheme 
or artifice * * * place, or cause to be ])laced, 

any letter * ^ .^i^y post office, * * ^ 

or authorized depository for mail matter, to be 
sent or delivered * * * k}i()}rinalii 

cause to he delivered hy mail according to the 
direction thereon ^ * ^any such letter^ * * * 

shall be fined not more than one thousand dollars. 


or imprisoned not moi'e than five years, or both.’ 
(35 Stat. at L. 1130, chap. 321, *(\)mp. St. Sec. 
10, 385, 7 Vod. St. Ann. 2d Ed. p. 812.) 

The indictment charges that the d(‘fendants, 
of whom Salinger is one, devised a scheme and 
artifice to defraud divers persons by means de- 
scrilxHl; and thereaftei*, for the i)ur])()se and with 
the intent of executing their scheme and artifice, 
did unlaicfully and lxn<)}cingly 'cause to hr de¬ 
livered hy maH\ according to the direction tJtcrc- 
on, at Vihorg, u'ifhin the southern division of the 
district of South Dakota, a certain letter directed 
to a named person at that place, the letter and 
the direction being particularly deserihed. The 
indictment then adds, in an explanatory iray. (see 
Horner v. United States, 143 U. S. 207), that, 
on the day preceding the delivery, the defendants 
had caused the letter to be placed in the mail 
at Sioux City, Iowa, for delivery at Viborg ac¬ 
cording to the direction thereon. There were 
other counts in the indictment, but they need not 


be particularly noticed, for the one just described 
is a fair sample of all. 
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Section 215 is a re-enactment, with cjhani>:es, 
of an earlier statute which made it an i offense 
for the deviser of a scheme or artifice to defraud 
to place or cause to be placed in the niail any 
letter in furtherance thereof, hut did notlcontain 
the clause making it also an offense for\tlie de¬ 
viser to cause such a letter Uo be delivered by 
the mail according to the direction thereond Un¬ 
der the original statute the offense was iheld to 
be complete when the letter was placed! in the 
mail depository for transmission, and the place 
of the deposit was held to be the place of com¬ 
mission, regardless of whether or where |the let¬ 
ter was delivered. The appellant insists t|hat the 
introduction of the new clause into the i statute 
as re-enacted is not of material significance here. 
We are of a different opinion. That] clause 
plainly provides for the punishment of \fhe de¬ 
viser of the scheme or artifice where he causes a 
letter in furtherance of it to be delivered] by the 
mail according to the direction on the] letter. 
This is done by way of enlarging the Original 
definition of the offense, the clause dealing with 
the placing of such a letter in a mail depository 
being retained. Evidoitly Congress intended to 
make the statute more effective^ and to that end 
to change it so that where the letter is delivered 
according to the direction, such ivrongfui use of 
the mail may be dealt with in the districi of the 
delivery as ivell as in that of the deposit.] A let¬ 
ter may be mailed ivithout being delivered; but, 
if it be delivered according to the address, the 
person who causes the mailing causes the de¬ 
livery. Not only so, but the place at wliich he 
causes the delivery is the place at which it is 
brought about in regular course by the j agency 
which he uses for the purpose. United E\ates v. 
Kenofskey, 243 U. S. 440. Were the govdrumeut 
attempting to prosecute at both places, a qluestion 
might arise as to whether it should be required 




8 


to elect between them (See Haas v. Henkel^ 216 
U. S. 462); but, as there is no such attempt here, 
that question need not be considered. The ap¬ 
pellant relies on United States v. Stever, 222 U. S 
167, as showing that the offense was committed 
at the place of the deposit, and not at that of the 
delivery; but the case is not in point. It arose 
before the statute was changed. The indictment 
there was in two counts. One was ])ased on the 
original' statute, and was expressly al)andoned by 
the government. The other was based on another 
statute relating to the use of the mail in pro¬ 
moting lotteries and otlier schemes of cliance. 

AVe conclude that there is no sound basis for 
the claim that the indictment shows that the of¬ 
fense was not committed in the district to which 
removal is sought. An effort was made to 
strengthen that claim by producing testimony 
tending to show that Salinger was not in that 
district at the time. But of that effort it suf¬ 
fices to sav that the nature of the offense is such 
that he could have committed it, or have })ar- 
ticipated in its commission, even though he was 
not then in the district. Ke Palliser, 136 U. S. 
257; Horner v. United States, 14.3 V. S. 207; 
Burton v. United States, 202 U. S. .344.’’ (Italics 
ours.) 

The indictment upon which the defendants were 
tried was clearly predicated ui)on the first of the 
three alternative modes of violation prescribed by 
the statute. : The gist of the offenses charged against 
them was that they “did place and cause to be 
placed” in certain post offices or postal depositories 
(in every instance outside of the District of Colum¬ 
bia), certain described mail matter, to be sent and 
delivered bv the Post Office establishment to the ad- 
dressee thereof. This language of the statute was 
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considered by the court in the case of United\States 
V. Sauer, 88 Fed. 249. There the court, at pa^e 252, 
said as follows: I 


i I * 


* * The only remaining* question is to 

inquire and determine whether or not the case 
can be tried in the district to which the iletter, 
packet or writing is addressed, and wherb it is 
delivered. In order to settle that mattbr, we 
must have regard to the language of Secj 5480, 
as amended. That statute, after having referred 
to the formation of the scheme to defraud, then 
goes on to enact the gist of the offense in these 
words: ‘Shall, in and for exe<‘uting such scheme 
or artifice or attempting so to do, place or caused 
to be placed, any letter, packet, writing, ciij’cular, 
pamphlet or advertisement in any postj-office, 
branch post-office, or street or hotel lettqr box 
of the United States, to be sent or flelirei\ed by 
the said post-office establish went * * U I 
think that the words ‘to be sent or delivered by 
the said post-office establishment’ refer t|o the 
purpose with which the supposed letter or packet 
is to be placed in the post-office, and denotb that 
it is not sufficient that a letter is simply placed 
in the post-office, but that it must be done for 
the purpose of being transmitted; tire words ‘to 
be sent or delivered by the said post-office estab¬ 
lishment’ being employed for the purpose of 
denoting the intent or general purpose for ivhich 
the letter is placed in the post-office. I \fhink 
the conclusion is inevitable that the offeffise is 
committed by the placing of the letter in the 
post office, and that it is complete at the'time 
lohen it is placed there for the purpose of being 
trOAismitted. The lottery statute contains a| pro¬ 
vision making it a penal offense not only to 
place the prohibited matter in the post office to 
be sent, but also makes it a penal offense to , send 
the matter,—that is, cause it to be transmitted,— 


i 
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and also makes it a penal offense to deliver such 
matter, or eanse it to be delivered, at the end of 
its transit. Well, now, it seems to me obvious 
that if the prohibition aj^ainst putting the letter 
or packet relating to the lottery scheme into the 
post office did ipso facto include not only that, 
but the sending and the deliverv of the letter at 
the end of the line, the second and third provi¬ 
sions of the lotterv statute would be useless. 

% 

In short, it appears to me that it is not consistent 
with the rules of construction which relate to the 
interpretation of statutes creating criminal of¬ 
fenses to enlarge and extend these words in Sec. 
5480 beyond their ordinary, plain, natural im¬ 
port; and especially is this course to be required 
of the court when, turning to a kindred statute, 
we see that in the cases there provided for, for 
reasons best known to the legislative department 
which enacted them, there is also a provision, 
in addition to the placing of the letter in the 
post-office, making subsequent action in the 
course of the transmission and deliverv of such 
letters penal. For these reasons my opinion is 
that the offense which is attempted to be set 
out in this indictment is one which could only be 
prosecuted, under the constitutional provision in 
that regard, in the proper district in the State 
of Illinois from which the fraudulent matter was 
transmitted,—where it was placed in the post 
office.” (Italics ours.) 

It is true that in the case just quoted from the 
court had under consideration Sec. 5480, as amended, 
the provision making it an offense to knowingly cause 
to be delivered certain described mail matter not 
then being incorporated in the statute. But, as was 
said by the Supreme Court of the United States in 
the Salhiger case, supra, in adding the third alterna¬ 
tive mode of violation Congress evidently intended 
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to make the statute more effective, and to tljiat end 
to change it so that where the letter is deliveired ac¬ 
cording to the direction, such wrongful use I of the 
mail may be dealt with in the district of the delivery 
as well as in that of the deposit. | 

Under the Sixth Amendment to the Constitution, 
an accused camiot be tried in one district onl an in¬ 
dictment showing that the offense was not committed 
in that district. Salinger v. Loisel, supra, iln the 
instant case, each of the sixteen counts of the! indict¬ 
ment showed on its face that the offense ^herein 
charged to the defendants was not committed! in the 
District of Columbia; more, each count affirrqatively 
disclosed that the offense tlierein charged ha'd been 
committed, if at all, in a district other tlian the Dis¬ 
trict of Columbia. Had the United States Attorney 
so drawn the indictment as to charge that the!defen¬ 
dants, in the language of the third alternative!of the 
statute, '*liad hnoicingly caused to he delive\:ed hg 
niaiV’ the matter in said indictment described, in 
the District of Columbia, according to the direction 
thereon, the indictment would have been good and 
the prosecution properly conducted in the Supreme 
Court of the District of Columbia. But the jindict- 
ment actually relied upon in this case stated jan of¬ 
fense, under Sec. 215 Penal Code, for which a pros¬ 
ecution would lie, under the Sixth Amendment, only 
in the district where the offense was committe4, i- e., 
in the district where the matter was alleged tb have 
been deposited in the mails. | 

A similar question was presented for the decision 
of the court in the case of Steivart v. United States 
(C. C. A.), 119 Fed. 89. There the court was icalled 
upon to construe the language of the first two;alter- 
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native clauses constituting violations of See. 5480, 
R. S. In the course of the opinion it was said: 

‘‘The offense denounced by section 5480 (U. S. 
Comp. St. 1901, p. 3696) consists either in the 
2 )lacing of a letter in a United States post-ofiSce, 
or in the receiving of one therefrom by a person 
who is a party to such a scheme or artiticie to 
defraud, as the statute describes. Stokes v. U, S., 
157 U. S. 187. 

“It is to be observed, in the first place, that 
in so far as the letter mentioned in the first count 
of the indictment is concerned, namely, the one 
written by Joseph Cooke, and deposited in the 
post-office at Bronson, Kan., on August 5, 1901, 
it is not allei^ed anvwhere in the indictment that 
it was taken from the mail by Stewart or by any 
of the other defendants; and even if it was so 
taken from a post-office, or if we assume, in the 
absence of a positive averment to that effect, that 
it was so taken, the act of receiving it from the 
])ost-offiee, which is the act constituting the of¬ 
fense, must have been committed at AVebb City, 
Mo., to wliich place it was addressed, and not 
witliin the district of Kansas, where the offense 
is laid. The dei)osit of this letter in the mail by 
Cooke at Bronson, Kan., did not constitute an 
offense, because Cooke was not a party to the 
alleged scheme or artifice to defraud. An of¬ 
fense could only have been committed, as respects 
this letter, by its being taken from the mail at 
Webb City by one of the defendants, and the fact 
that it was so taken is not averred. Besides^ if 
the fact had been averred, this count of the in¬ 
dictment would have shoivn an offense committed 
within the Western district of Missouri, rather 
than in the district of Kansas, where the indict¬ 
ment was foundW (Italics ours.) 
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Perhaps no case which more exactly deals wjith the 
question presented by this appeal could be fouiid than 
that of United States v, Conrad (C. C. W. Vai 1894) 
59 Fed. 458. There the indictment charged the de¬ 
fendants with violations of Sec. 3894, R. S. (no|w Sec. 
336, Title 18, U. S. C. A.), as amended by the|act of 
September 19, 1890, commonly known as the lottery 
statute. The statute, after proscribing the dep(|)sit in, 
carriage of, or delivery bv, the mails of certain matter 
pertaining to lotteries, provides as follows: i 


‘‘Any person who shall knowingly deposit or 
cause to be deposited, or who shall knoiungly 
send or cause to be sent, anything to be conveyed 
or delivered by mail in violation of this section, 
or who shall knowingly cause to be delivered by 
mail anything herein forbidden to be carribd by 
mail, shall be deemed guilty of a misdemeanor, 
and on conviction shall be punished by a fine of 
not more than $500.00 or by imprisonment for 
not more than one year, or by both such finp and 
impi-isonment for each offense. Any persoiji vio¬ 
lating any of the provisions of this section! may 
be * * tried and punished, either in the district 
at which the unlawful publication was mailed or 
to which it is carried bv mail for delivery aejeord- 
ing to the direction thereon, or at which lit is 
caused to ])e delivered by mail to the persqn to 
whom it is addressed.’’ i 


The substantial equivalence of the language ot this 
section to that of the statute involved in the instant 
case will be at once remarked; as well the express 
provision of the section above quoted by whichj any 
one violating its terms is triable either in thei dis¬ 
trict where the unlawful publication is mailed qr in 


i 

I 
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the district where it is caused to be delivered by mail 
to the person to whom it is addressed. 

The indictment contained six counts, of which the 
first and third are representative. The first count 
charged: 


‘‘That tlie defendants, on the day of 

July, A. I)., 1891, at the City of Xew Orleans, 
in llie State of Louisiana, did unlawfully and 
knowingly deposit and ])lace in the post office of 
the United States at the City of Xew Orleans, 
in the State of Louisiana, with intent that the 
same should be sent by the post master at the 
City of X'ew Orleans and conveyed by the mail 
of the United States to the City of Charleston, 
in the District of West Virginia, a certain circu¬ 
lar concerning a lotterv, which circular * * * 
was intended by said defendants to promote and 
aid the carrving on the business of said lotterv, 
* * * and which was directed to ‘Lewis Loewen- 
stein. Charleston, W. Va.,’ in a wrapper duly 
stani])e(l, and which was carried and conveyed by 
mail to the post office of the United States at 
Charleston, in the district of West Virginia, for 
delivery according to the directions thereon, and 

was intended bv said defendants to be so carried 

* 

and conveved bv said mail to Charleston, in the 
district of West Virginia, for delivery, defen¬ 
dants well knowing said circular to be one con- 

•Tv 

cerning a lottery, contrary,’’ etc. 


The third count charged: 


“That defendants, on the day of July, 

A. 1.)., 1891, at the City of X'ew Orleans, in the 
State of Louisiana, did unlawfully and knowingly 
send, to be conveved and delivered bv the mail 
of the United States, by depositing in the post 
office of the United States, at the City of Xew 
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Orleans, in the State of Louisiana, a certain cir¬ 
cular concerning a lottery, and with which cir¬ 
cular, in the same inclosure and wrapped, when 
so deposited, was inclosed a certain envelope and 
cover, intended to be used to convey by express 
money to pay for tickets and chance in th^ draw¬ 
ings of said lottery, and which circular ind en- 
veiojK? were intended by defendants to promote 
and aid in the setting up and carrjdng onj of the 
business of said lottery, * * * and were ihclosed 
together with a wrapper, and stamped with the 
United States postage, * * * and directed and 
addressed as follows: ‘Lewis Loewenstein, 
Charleston, W. Va.,’ and which were carrifejd and 
conveved ])v the mail of the United States! to the 
])ost office of the United States at Charleston, in 
the district of West Virginia, for delive;ry ac¬ 
cording to the said direction thereon, and were 
intended by said defendants to be so carried and 
conveyed by mail to Charleston, in the district 
of West Virginia, for delivery to said f * 
contrary,’’ etc. i 


To this indictment a demurrer was interposed and 
the opinion and judgment of the court pronpunced 
thereon effectually disposed of the attempted prose¬ 
cution. Because of the importance of the opinion 
of the court in that case so far as the questions here 
presented are concerned, the following is quotjed at 
length therefrom: i 


“In support of the demurrer it is claimed that 
this court has no jurisdiction of the offense al¬ 
leged in the indictment for the reason that it 
appears from the allegations thereof that the 
crimes charged, if committed, were beguil and 
completed in the eastern district of Louisiana, 
and that defendants have the Constitutional'.right 

to be tried for the same in that district. | The 

1 
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District Attoniov claims that the United States 
can ])ros<x*iite tlie defendants either in the east¬ 
ern district of Louisiana, where the unlawful 
])ublication was mailed, or in the district of West 
Virginia, to which it was carried by mail for 
deliverv according to the direction thereon. It 
will be necessary to ascertain what otYenses have 

been created bv the section of the revised stat- 

* 

utes on which the indictment is founded before 
we can dis})ose of this question. In the case of 
United States i'. Ilornerj 44 Fed. 677, Judge 
Brown of the district court for the southern dis¬ 
trict of New York, in speaking of said section, 
said: 


‘Three somewhat different offenses are 
created by the section above quoted: (1) 
Knowingly depositing or causing to be depos¬ 
ited such forbidden matter in the mails; (2) 
Sending such matter or causing it to be sent 
by mail; (3) Knowingly causing such matter 
to be delivered bv mail.’ 

“This construction has received the approval 
of the Su])reme Fourl of the United States in 
llonier c. United States, 143 U. S. 207. The 
first, second, fifth and sixth counts of the indict¬ 
ment now under consideration charge the offense 
as depositing or causing to be deposited, and 
placing and causing to be placed the forbidden 
matter mentioned, in the mails, under the first 
classification alluded to. The third and fourth 
counts charge the sending of such matter and the 
causing it to be sent by mail, under the second 
of said distribution of offenses. It thus appears 
that there is no count under the third group,— 
that of knowingly causing such matter to be de¬ 
livered by mail. It is not claimed, nor is it al¬ 
leged in any of the counts, that any of the pro¬ 
hibited matter or circulars deposited and placed, 


17 


and caiisod to be deposited and sent by itlie de¬ 
fendants, at and from the post office at New Or¬ 
leans was ever delivered to the person to whom 
it was addressed in the district of West Virginia. 
The offenses coming under the first and | second 
groups, as I have mentioned them, do not require 
for their completion that the forbidden imatter 
deposited in the mails, intended for transmission 
therein to the person to whom directed i should 
be in fact transmitted or delivered. In order to 
convict the party accused of those offenses it is 
only necessary to prove that he knoivinyly'depos¬ 
ited or caused to be deposited in idte nidds, or 
knoivinyly sent or caused to be sent, anytliing to 
be conveyed or delivered bv mail in violation of 

» V 

said section; and thus it seems that the offenses 
charged in this indictment were committed, if at 
all, in the eastern district of Louisiana. It I is not 
alleged in any count that the prohibited inatter 
was deposited or caused to be deposited W de¬ 
fendants in the district of West Virginia, qr that 
any of it was delivered to the person to :whom 
it was addressed in said district. If it wqre so 
charged, then, in my opinion, the indicitment 
would be good, and the defendants could bq tried 
thereon in this district. | 

“The district attorney insists that defepdants 
can be prosec'Uted in this district, as well jas in 
the eastern district of Louisiana, under the ffist 
paragraph of section 3894, Kev. St. U. $., as 
amended, which provides that any person so vio¬ 
lating said section may be proceeded against 
either in the district at which the unlawfull pub¬ 
lication was mailed or to which it is carried by 
mail for delivery according to the direction there¬ 
on, or at which it is caused to be delivered l)y 
mail to the person to whom it is addressed. I 
do not find it to be an offense, separate froni that 
existing because of the depositing of the | pro¬ 
hibited matter, to cause such matter to bd\ car- 
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ried by mail for delivery according to the direc¬ 
tion thereon; and consequently there can he no 
punishment inflicted for causing it to he so car- 
ried, if if is not delivered, other than as provided 
for the depositing. Can the defendants be prose¬ 
cuted in the district of West Virginia for olfenses 
within the first and second classifications before 
mentioned, for which they can, beyond question, 
be proceeded against in the eastern district of 
Louisiana, not only because of the provisions of 
Section 3894, but because the offenses were com¬ 


mitted there? If the charge was that the defen¬ 
dants knowingly caused the circular and publica¬ 
tion described to be delivered bv mail to the 
party to whom it was directed, in West Virginia, 
could they be prosecuted for such delivery in 
Louisiana? In such case, would not the allega¬ 
tions of the indictment as to the depositing and 
causing to be sent be considered as descriptive 
of the thing delivered, as showing that it was in 
the mail, from which it was delivered, and would 
not the offense consist in the deliverv in the dis- 
trict of West Virginia? 


**#*##** 


‘‘Holding, as 1 do, tliat the offenses charged 
againsti these defendants were commenced and 
completed in the eastern district of Louisiana, 
if at all, it follows that section 731 of the Re¬ 
vised Statutes has no a])plication to this case, 
for it is only applicable ‘when any offense against 
the United States is l)egun in one judicial district 
and completed in another/ 

“I come now to consider that clause of section 
3894, as amended, which provides that: 


Any person violating any of the provisions 
of tills s(K*tion may be jiroceeded against by 
information or indictment and trietl and pun¬ 
ished, either in the district at which the unlaw- 
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fill publication was mailed, or to which it is 
carried bv mail for delivery according: I to the 
direction thereon, or at which it is caused to 
be delivered by mail to the person toj whom 
it is addressed. I 

i 

^^It will be observed that this clause does not 
create any new or additional offenses, but ithat it 
simply provides the mode of procedure, ajud the 
place of trial and punishment, for any person 
violating any of the provisions of said section. 
The offenses created bv it, I have alreadv de- 
scribed. The clause 1 have just quoted must be 
construed in connection with a clause of Section 
2 of article 3 of the Constitution of the United 
States which reads as follows: I 

i 

The trial of all crimes, except in caSes of 
impeachment, shall be by jury; and such trial 
shall be held in the State where the said I crime 
shall have been committed. I 

“Also must it be considered in connectioh with 
the sixth amendment to the Constitution of the 
United States, reading as follows: ; 

i 

in all criminal prosecutions the accuseil shall 
enjoy the right to a speedy and public; trial, 
])y an imi)artial jury of the state and district 
wherein the crime shall have been coninjitted, 
which district shall have been previously h^^cer- 
tained by law, and to be informed of the mature 
and cause of the accusation; to be coiifr'pnted 
with the witnesses against him; to havej com¬ 
pulsory process for obtaining witnesses iin his 
favor, and to have the assistance of coiunsel 
for his defense. I 


“This amendment, as well as the original 
clause which it supplements and enlarge^, in 
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view of the rights designed to be protected, is 
to be liberally construed. Giving full effect to 
these eonstitutional ])rovisions, as 1 must do, and 
regarding all legislation that conflicts therewith 
as null and void, as it is my duty to do, 1 must 
decline to enforce that clause of said section 3894, 
as amended, that ])erniits a person accused of 
crime to be ])rosecuted and tried for the offense 
of which he is charged, in a court held in a state 
and district other than the state and district in 
which the crime was committed. 

“The congress has bv said section created cer- 
tain offenses in connection with the mailing and 
delivery through the mail of certain ])rohibited 
matter,; as it constitutionally could do; and such 
offenses are in some cases commenced and com¬ 
pleted in the same district. In such cases the 
party accused is entitled to a trial in the district 
where the offense was so commenced and com- 


l)leted: or, in other words, where the crime was 
committed. / fJirrefore hold that so much of the 
last claasr of said section as provides that a per- 
s(fn violatiiig the provisions of such section map 
be proceeded agai)ost, tried, and punished i)i a 
district to ivhich such matter is carried by mail 
for delivery—the offoise haviny been, before 
such matter is so carried, connnitted in another 
district^is ntd lau\ is iineonstitutional and void. 
That ])art of said clause authorizing the prose¬ 
cution in the district at which the mail matter is 
caused to ])e delivered by mail to the person to 
whom it is addressed is operative, because it is 
made an offense to so cause such delivery; an 
offense that is not comi)leted until the unlawful 
publication is delivered to the person to whom 
it is addressed, even though such delivery is 
made in a district other than the one in which 
the publication was mailed. The constitution 
provideis for such cases when it t)ermits the trial 
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to be bad at the district where the criiii <3 shall 
have been committed.’’ (Italics ours.) 


* 


* 


* 


* 


* 


The demurrer was sustained, the indictment 

quashed and the defendants discharged. ! 

1 

From the foregoing resume of the pertinent author¬ 
ities it follows that by the statute here involved three 
somewhat dillerent offenses are created, as Jierein- 
before set forth; that the indictment uponi which 
defendants were tried and convicted, and each count 
thereof, charged to defendants the offense of i^lacing 
and causing to be placed the forbidden matter men¬ 
tioned, in the mails, under the first classification al¬ 
luded to; none of said counts charged that defendants 
had knowingly caused to be delivered by mail Accord¬ 
ing to the direction thereon such forbidden jnatter 
in the District of Columbia; that the offenses charged 
to defendants by each of the several counts of the 
indictment were commenced and completed in la dis¬ 
trict other than the Distilct of Columbia and that, 
under the Constitution of the United States, th^^y can 
be tried therefor only in the district where sajid of¬ 
fenses were committed. l 

t 

There can be no valid prosecution and coiutiction 
for crime unless the court in which the prosetution 
is instituted and carried on is legally created and 
constituted, at least de facto, and has jurisdiction of 
the offense charged, of the person of defendant, and 
jurisdiction to render the particular judgment ren¬ 
dered. 16 C. J. 147; Ex Parte Bain, 121 U. S.;!, 30 
L. Ed. 849, Forsythe v\ United States, 9 Howj, 571, 
13 L. Ed. 262; United States v. Hill, 26 Fed. Cas. No. 
15364, 1 Brock. 156. And, as was said in the! case 



of Ex Parte Farley, 40 Fed. 66, ‘‘jurisdiction in a 
court to try a case means jurisdiction over the place, 
tlie person,' and the subject-matter. That there may 
l>e a subject-matter there must be an act that is a 
crime, and this act must be properly and legally pre¬ 
sented before a court.’’ 

Generally speaking, it is a fundamental rule of 
criminal procedure that one who commits a crime is 
answerable therefor only in the jurisdiction where the 
crime is committed, and in all criminal prosecutions, 
in the absence of statutory provision to the contrary, 

the venue rtnist l)e laid in the countv or district of the 

% 

olTense, and must be i)roved as laid. 16 C. J. 185. 
A circuit court has no jurisdiction of a crime com¬ 
mitted in anv other state of the Union than that in 

% 

whicli the court is sitting. United States r. John 
(United Statrs r. Jarkloir), 1 Black. 484. The lo¬ 
cality in w'liich an offense is charged to have been 
committed deteiTuines the place and court of trial. 
Beavers r. Henkel, 194 U. S. 73. Jurisdiction of of¬ 
fenses committed by use of the mails depends upon 
where the offense was consummated. 16 C. J. 164. 
The })lace of mailing determines the jurisdiction in 
tlie crime of promoting a scheme to defraud. United 
States V. Saner, supra. 

Since the indictment in the instant case clearly 
showed, on its face, that the trial court had no juris¬ 
diction over the subject-matter thereby embraced, the 
defect was one to be taken advantage of by a motion 
in arrest of judgment. “An objection that the court 
had no jurisdiction may in most jurisdictions be 
urged in arrest of judgment, and the court may on 
this ground arrest the judgment on its own motion.” 
16 C. J. 1253. In the case of Justice v. State, 17 Ind. 


I 

i 


56, it was said: ‘‘Wliero a party is charged inth a 
felony, in a court not having jurisdiction over the 
subject-matter, the defect of jurisdiction can bei taken 

advantage of on motion to quash, in arrest of; judg- 

1 

ment, or on appeal/’ Again, in State v. Sliappy, Jr,, 

79 Vt. 306, the court said: ‘^The question qf the 
jurisdiction of a court over the subject-matteit of a 
cause mav be raised at anv stage of a trial, and 
whenever and however it may be brought to the at¬ 
tention of the court it must be considered, and it is 
well enough raised ])v a motion in arrest whe!n the 
matter relied on a])pears upon the face of the rec¬ 
ord;” and in Reawfi r. State, 23 Ind. Ill, tliq rule 
was laid down in this language: ‘‘The qiiestibn of 
jurisdiction over the subject-matter may be laken 
advantage of by motion in arrest. 2 G. & 11, 424, sec. 
14. And for such defect the court mav, withoui mo- 
tion, arrest the judgment, lb, 424, sec. 145. And it 
would be the duty of this court, on appeal, to reverse 
the judgment for such objection.” See also Compion- 
U'calth V. Gay, 126 Mass. 235; People v. Knatt\ 156 
N. Y. 302; People v, Freschi, 173 X. V. App. |l89; 
Truitt V. People, 88 Ill. 518; Ryan v. Commonwealth, 

80 Va. 385. | 

COXCLUSTON. I 

On the record, and in the light of indisputable 
authority, the motion in arrest of judgment slfpuld 
have been sustained. It is respectfully submitted ithat 
the judgment of conviction pronounced by the hjwer 
court should be reversed. 

Respectfully submitted, 

Luci.\n H. Vaxdoren, I 
Attorney for Appellants. 
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STATEMENT OF THE CASE 

i 

! 

Counsel for the appellee deem it appropriate to 
add to the statement of the case, as set forth by |:he 
appellants, the following: I 

This case came on for hearing before the Jury ion 
March 18,1930, and was not concluded until Mai?ch 
31,1930; thirty-eight (38) witnesses were called by 
the Government; the defendants neither took fhe 
stand nor offered any evidence at all in their own 
behalf; counsel for the appellants submitted no 
argument to the jury. ! 

The scheme to defraud of which the defendants 
were found guilty, was operated substantially as 
follows: . I 


78980—31 


(1) 
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Appellants, who are husband and wife, were en¬ 
gaged in the business of selling automobile acces¬ 
sories, one of their places of business being in the 
city of Scranton, Pennsylvania, where they traded 
as the Empire Sales Company, their other places 
of business being in Camden, New Jersey, where 
they traded as the H. O. Hagner Company; one of 
the departments of the Merchants’ Transfer and 
Storage Company, a body corporate, transacting 
business in the District of Columbia, has as its func¬ 
tion the bujdng of accounts receivable from firms 
and corporations doing business throughout this 
country; In the year 1926 the appellants, acting 
on behalf of both the Empire Sales Company and 
the H. 0. Hagner Company, agreed to sell, and the 
aforementioned Merchants’ Transfer and Storage 
Company agreed to buy the accounts receivable of 
the appellants, paying therefor a certain percent¬ 
age in cash, the appellants to collect the accounts 
directlv from their debtors, the Merchants’ Trans- 
fer and Storage Company agreeing not to notify 
the debtors of appellants of the purchase of the 
account so long as the appellants remitted the 
amounts due on the accounts to the Merchants’ 
Company at the due dates; the Merchants’ Com¬ 
pany charging a service charge for their services 
in the premises. The contract provided that the 
appellants would send to the Merchants’ Company 
through the mails, a triplicate original of the name, 
address, and items sold to the customers of the ap- 
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i 

i 


i 

1 


pellants; the customer to be furnished with a! simi¬ 
lar invoice and the appellants to retain one cdpy of 
the invoice for their files; it is further contemplated 
that proof of the shipping or delivery of the goods 
to the customers of the appellants should be fur¬ 
nished to the Merchants’ Company by having the 
customer sign for the goods so that the customer’s 
signature would appear on the invoice received by 
the Merchants’ Company, and in the event that the 
goods were shipped by express, to have the J^hip- 
ping company sign said invoice or otherwise receipt 
for the same, this evidence to be also furnished to 


the Merchants’ Company, all before that Company 
advanced the seventy-five per cent (T5%) in cash. 

i 

The operation of this plan provided the appellants 
with seventy-five per cent (T5%) in cash at I the 
time of the sale and long before the accounts vyere 
due and payable, and the other twenty-five per cent 
(25%) to be received by them and retained, less [the 
service charge one-thirtieth of one per cent per day 
on the principal; in other words the appellants Ire- 

i 

ceivcd the full one hundred cents on the dollar for 


each account, seventy-five per cent (75%) of it in 
advance and the balance when the accounts wCre 
due, less, of course, the aforementioned service 
charge. 

i 

These contracts having been entered into in the 
spring of 1926 and considerable sums of money hay¬ 
ing been advanced by the Merchants’ Company, in¬ 
formation reached the Finance Department of the 
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Merchants’ Company that some of the invoices on 
which it had advanced money were false and fraud¬ 
ulent in that the merchandise mentioned in them 
had never been purchased or ordered by the alleged 
customers. An investigation was made and it de¬ 
veloped that the appellants were habitually and 
continuously mailing false invoices in Scranton ad¬ 
dressed to the Merchants’ Company in the District 
of Columbia forging customers’ names with the in¬ 
voices and furnishing false and forged shipping re¬ 
ceipts so that when the matter was thoroughly in¬ 
vestigated, it was discovered and proven at the 
trial, the amount of false and forged documents 
upon which the Merchants’ Company advanced 
their money aggregated in amount to the sum of 
sixteen thousand dollars ($16,000.00). 

Customer after customer of the appellants took 
the witness stand and denied that thev had ever 
ordered' or received goods mentioned in the in¬ 
voices; representatives of different shipping com¬ 
panies tesiified as to the forged character of in¬ 
voices bearing the forged signatures of the ship¬ 
ping companies; a young lady bookkeeper, whom 
the appellants had in their Scranton store, testified 
that the appellants kept two sets of books, one set 
being an accurate account of what their customers 
actually purchased, the other set being kept to cor¬ 
respond to the invoices which were being mailed 
to the Merchants’ Company; the last set being reg¬ 
ularly kept in the office of the appellants where the 
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representatives of the Merchants’ Company had 
access to them under the terms of the contract; the 

i 

first set being kept in the safe hidden from the 
view of the Merchants’ Company; there was other 
evidence of fraud and imposition practiced by the 
appellants, but the evidence above mentioned gives 
a pretty clear picture of the deliberate scheme to 
defraud involved and carried out by the appejllants. 

I 

ABGUMENT 

I 

I 

It is respectfully submitted at the outset of this 
argument that the error assigned in this cahse is 
highly technical, and for that reason it is deemed 
advisable to immediately call this court’s attention 
to Section 556, Title 18, of the Federal Code, which 
section is otherwise known as Revised Statute: 1025. 

i 

This section of the Federal laws reads as foljlows: 

No indictment found and presented: by a 
grand jury in any district or other court of 
the United States shall be deemed irisufid- 
cient, nor shall the trial, judgment, or bther 
proceeding thereon be affected by reason of 
any defect or imperfection in matter of form 
only, which shall not tend to the prejudice of 
the defendant. | 

I 

. This section clearly indicates that mere techni¬ 
cal formal defects of an indictment, if they Cxist, 
shall not defeat a prosecution. It is to be remem¬ 
bered that there was no demurrer filed in this base. 
The course pursued by appellant was a motion for 
a directed verdict at the close of the Government’s 
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case, and a motion in arrest of judgment after con¬ 
viction by the jury. 

Appellee maintains that the indictment in this 
case substantially charges an offense cognizable in 
this jurisdiction, and that error assigned and urged 
to this court amounts to nothing more than a tech¬ 
nical assignment delinquently raised and therefore 
clearly within the condemnation of the above-cited 
section. 

The decisions cited in appellants’ brief were 
brought to the attention of the trial justice, who 
did not dispute their soundness, but ruled they 
were inapplicable because the indictment in this 
case substantially charged an offense in this juris¬ 
diction. 

Apx)ellants’ contention summarized is to the 
effect that' because the indictment did not use the 
formal words did cause to he delivered at the Dis- 
trict of Columbia, that it therefore fails to cliarge 
an offense in this jurisdiction. However, they 
failed to discuss the fact that the indictment in 
substance and in effect does so charge, although not 
using the above formal words in the exact manner 
appellant desires. 

On page 3 of the transcript of record in this cause 
it will be noted that the indictment does substan¬ 
tially charge the offense as in this jurisdiction, and, 
further, that the very words which appellant urges 
should have been used, are therein contained. 
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The pertinent portion of the indictment r^ads as 

i 

follows: 

did place and cause to he placed in thfe Post 
Office at the City of Scranton, in the siate of 
Pennsylvania, to be sent and delivered by the 
Post Office establishment of the United 
States of America to the addressee thereof 

and there follows the name of the addressee and the 
specific address in the District of Columbia, i 

It becomes immediately apparent that the indict- 

i 

ment does in fact charge that the appellants Caused 
the mail to be delivered in the District of Colinnbia, 
and merely l^ecause tlie inclictinent charges alfo the 
deposit in the mails at another jurisdiction, which 
it did not have to do, is no basis for urging that it 
does not charge delivery as required to give Juris¬ 
diction here. 

I 

In the case of Dufour v. United States, 37 Ap¬ 
peals, D. C., at page 500 Mr. Justice Robb of this 
court states as follows: 

I 

Where, however, the sufficiency of an in¬ 
dictment is first challenged in a motion in 
arrest, ‘‘no defect or imperfection in matter 
of form” only, not tending to the prejudice 
of the defendant, will be considered, i Sec¬ 
tion 1025, U. S. Rev. Stat., U. S. Comp. St. 
1901, P. 720. If, therefore, the indictmelnt in 
this case charges an offense against th^ de¬ 
fendant, defects or imperfections in matter 
of form will not avail him unless it appears 
that he was prejudiced thereby. Cases 
cited. i 


I 
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In the case of United States v. Behrnum, 258 
U. S. 288, Mr. Justice Day makes the following 
comment: 

It is enough to sustain an indictment that 
the offense be described with sufficient clear¬ 
ness' to show a violation of law, and to enable 
the accused to know the nature and cause 
of the accusation and to plead the judgment, 
if one be rendered, in bar of further prose¬ 
cution for the same offense. 

In the case of Whitehead v. United States, 245 
Fed. 392, Circuit Judge Batts makes the following 
pertinent comment: 

But this court is given statutory authority 
to observe the dictates of common sense. 
Revi Stat., Section 1025 (Comp. St. 1916, 
Section 1691). 

In the case of Martin v. United States, 299 Fed. 
288, Circuit Judge Rose has this to say: 

The sufficiency of a criminal pleading 
should be determined by practical, as dis¬ 
tinguished from purely technical, considera¬ 
tions. Does it, under all the circumstances 
of the case, tell the defendant all that he 
needs to know for his defense, and does it 
so specify that with which he is charged 
that he will be in no danger of being a second 
time put in jeopardy? If so, it should be 
held good. Section 1025, Rev. Stat. (Comp. 
St., Section 1691). 
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In the case of Olsen v. United States, 28't Fed. 
90, Circuit Judge Manton makes this comment: 

The failure to plead the quoted wor^ ^‘to 
be sent or delivered by the Post |Of&ce 
establishment” was a matter of forni only. 
It could in no wise be said to prejudice the 
defendants. Citing Section 1025, Rev^ Stat. 

In the case of Knauer v. United States, 237 Fed. 
12, Circuit Judge Smith, referring to Sectioi|i 1025 
of the Revised Statutes, points out the fact that 
mere formal defects in an indictment can not up¬ 
set a conviction thereunder. | 

In the case of United States v. Rhodes, 30 Fed. 
435, Mr. Justice Brewer states as follows: | 

While a defendant should be cleaijly in¬ 
formed in the indictment of the exact and 
full charge made against him, yet no defect 
or imperfection in matter of form only— 
and this includes the manner of staling a 
fact—which does not tend to his prejudice, 
will vitiate the indictment. Section' 1025, 
Revised Statutes, U. S. I 

j 

See also to the same effect: | 

Burton v. United States, 202 U. S. 344. 

United States v. Noelke, 1 Fed. 426, 431. 

United States v. Jackson, 2 Fed. 50?. 

Harper v. United States, 170 Fed. 385. 

Horn V. United States, 182 Fed. 7211. 

Clement v. United States, 149 Fed. 305. 

Kasle V. United States, 233 Fed. 87^. 

Foster v. United States, 256 Fed. 207. 
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Bloch V. United States, 261 Fed. 321. 

Grandi v. United States, 262 Fed. 123. 

McLean Med, Co. v. United States, 253 
Fed. 694. 

Nikell V. United States, 161 Fed. 702. 

Dierkes v. United States, 274 Fed. 75. 

United States v. Olmstead, 5 Fed. (2d) 
712. 

CONCLUSION 

It is respectfully submitted that the indictment 
substantially charges a crime; that the defendants 
were in no way misled as to the crime for which 
thev were being* tried; that if the Government 
should ever attempt to retry the defendants in 
Scranton, where the accounts were mailed, if the 

I 

offense of double jeopardy could be properly raised, 
it would be obvious at once that the defendants 

were tried in the District of Columbia for causing 

1 

the accounts to be delivered in the District, and 
that they were being tried in Scranton for the mail¬ 
ing* of the accounts in Scranton. It is finally re¬ 
spectfully submitted that, while it is true the indict¬ 
ment might have been couched in more formal lan¬ 
guage, the substantial rights of the appellants have 
been neither affected nor jeopardized, and that to 
reverse on the only ground assigned as error would 
create a situation that is aptly spoken of by an 
eminent jurist, Mr. Justice McReynolds, in his dis¬ 
senting opinion in the case of Aldridge v. United 
States of America, Advance Opinions, U. S. Su- 


i 

i 

11 

preme Court, 1930-1931, pages 628, 633, yhen he 

uses the following language: | 

1 

Unhappily the enforcement of our crimi¬ 
nal laws is scandalously ineffective, i Crimes 
of violence multiply; punishment! walks 
lamely. Courts ought not to increase the 
diflSculties by magnifying theoretical possi¬ 
bilities. It is their problems to deal with 

I 

matters actual and material; to promote or¬ 
der and not to hinder it by excessive theoriz¬ 
ing of or by magnifying what in pra'ctice is 
not really important. | 

It is respectfully submitted that the judgment of 

i 

the lower court should be affirmed. I 

Leo a. Rover^ 

United States Attorney. 
William H. CollinsJ 
Assistant United States Attorney. 

Michael F. Keogh, i 
Assistant United States Attorney. 
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